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CHAPTER  II— FEDERAL  ENERGY 
ADMINISTRATION 

MANDATORY  PETROLEUM  ALLOCATION 
AND  PRICE  REGULATIONS 

Exemption  of  No.  2  Heating  Oil  and 
No.  2-0  Diesel  Fuel 

Introduction 

On  April  21.  1976,  the  Federal  Energy 
Administration  issued  a  notice  of  pro¬ 
posed  rulemaking  and  public  hearing  (41 
PR  17512,  April  26.  1976)  to  amend  10 
CFR  Parts  210,  211  and  212  to  exempt 
middle  distillate,  including  No.  2  heat¬ 
ing  oil  and  No.  2-D  diesel  fuel,  from  the 
Mandatory  Petroleiun  Price  and  Alloca¬ 
tion  Regulations  and  to  revoke  10  CFR 
Part  215  which  regulates  the  use  of  low 
sulfur  petroleum  products.  The  proposal 
was  based  on  tentative  conclusions  set 
forth  in  a  document  dated  April  21, 1976, 
entitled  “Preliminary  Findings  and  Views 
Concerning  the  Exemption  of  Middle 
Distillates  from  the  Mandatory  Petro¬ 
leum  Allocation  and  Price  Regulations” 
(“Preliminary  Findings”).  Written  com¬ 
ments  on  the  exemption  proposal  and  on 
the  Preliminary  Findings  were  invited 
through  May  11.  1976,  and  the  public 
hearing  was  held  May  12  and  May  13, 
1976. 

In  the  April  21  notice,  FEA  noted  that 
its  conclusion  that  market  conditions 
might  be  appropriate  for  an  end  to  price 
and  allocation  controls  was  shared  by 
many  members  of  Congress  who  had 
urged  FEIA  to  commence  the  process  of 
exempting  products  from  regulation. 

As  an  example.  FEA  specifically  cited 
a  letter  to  the  Administrator  of  FEA 
dated  November  4,  1975,  from  Senators 
Kennedy,  Durkin,  Stafford,  Muskie.  Pas- 
tore,  McIntyre,  Brooke,  Pell  and  Ribicoff 
which  stated: 

Ae  supplies  of  fuel  oil  and  other  petroleum 
products  have  returned  to  normal  levels,  fuel 
dealers  are  reporting  to  us  that  the  price  and 
allocation  controls  may  be  preventing  the 
free  play  of  competitive  forces  and  thereby 
raising  consumer  prices.  •  •  • 

Since  there  is  conflicting  and  con^lex  evi¬ 
dence  on  this  issue,  we  believe  it  is  the  best 
interest  of  all  parties  to  air  fully  the  options 
for  action  and  the  possible  consequences  of 
changing  the  allocation  and  price  control  sys¬ 
tem.  We  therefore  feel  that  public  bearings 
should  be  held  by  the  Federal  Energy  Admin¬ 
istration  as  provided  by  section  4(g)(2)  of 
the  Allocation  Act  of  1973  and  the  similar 
provision  of  S.  622-H.R.  7014,  now  in  Con¬ 
ference.  •  •  • 

As  the  hearing  process  is  a  lengthy  one  and 
must,  of  course,  be  followed  by  careful  con¬ 
gressional  review  of  the  FEA’s  flr.dlngs,  the 
FEA  should  begin  this  process  soon  bo  that 
the  Congress  and  the  public  will  have  full  op¬ 
portunity  to  consider  this  vital  i&sue. 

We  therefore  strongly  urge  that  you  issue 
the  public  notice  necessary  to  the  commence¬ 
ment  of  public  hearings  on  the  removal  of 
allocation  and  price  controls  from  retailers 
and  wholesalers  of  fuel  oil  and  other  petro¬ 
leum  products. 

Section  12(c)  (2)  of  the  Emergency  Pe¬ 
troleum  Allocation  Act  of  1973  (EPAA) 
requires  that  an  exemption  amendment 
apidy  to  only  one  oil  or  one  refined  prod¬ 
uct  category,  and  specifies  that  No.  2 


heating  oil  and  No.  2-D  diesel  fuel  con¬ 
stitute  a  single  product  category.  FEA 
proposed  the  exemption  of  No.  2  heating 
oil.  No.  2-D  diesel  fuel  and  other  middle 
distillate  fuels  in  a  single  notice  of  pro¬ 
posed  rulemaking  and  issued  a  single 
document  c(mtaining  its  preliminary 
findings  and  views  related  to  the  ex¬ 
emption.  However,  as  required  by 
the  EPAA,  FAA  has  determined  sepa¬ 
rately  for  the  No.  2  oils  and  for  the  other 
middle  distillate  fuels  that  an  exemption 
should  be  adopted,  and  is  today  submit¬ 
ting  separate  exemption  amendments 
(“Energy  Actions  Nos.  3  and  4”)  for 
these  product  categories  for  Congres¬ 
sional  review  of  FELA’s  findings  and  views 
supporting  these  exemptions.  The  ex¬ 
emption  amendment  contained  in  this 
document,  to  be  submitted  as  Energy  Ac¬ 
tion  No.  3,  relates  to  No.  2  heating  oil 
and  No..  2-D  diesel  fuel  as  a  single  prod¬ 
uct  category  (“No.  2  oils”) .  “No.  2  heat¬ 
ing  oil”  means  heating  oil  grade  No.  2  as 
defined  in  American  Society  for  Toting 
and  Materials  (ASTM)  D396-71.  “No. 
2-D  diesel  fuel”  means  diesel  fuel  grade 
No.  2  as  defined  in  American  Society  for 
Testing  and  Materials  (ASTM)  D975-71. 

One  hundred  forty-seven  written  and 
oral  comments  were  received  in  response 
to  the  notice  of  proposed  exemption. 
Those  offering  comments  included  major 
integrated  refining  companies,  small  and 
independent  refining  companies,  mar¬ 
keters.  ultimate  consumers,  state  govern¬ 
ments  and  trade  associations. 

Almost  all  of  the  parties  commenting 
agreed  with  FEIA  that  No.  2  oils  should 
be  exempted  from  FEA’s  allocation  and 
price  regulations.  This  support  was  based 
generally  upon  agreement  with  FTIA’s 
conclusions  as  to  supply  and  demand 
projections,  competition,  and  other  find¬ 
ings  and  views  set  forth  in  the  Prelimi¬ 
nary  Findings.  Parties  opposing  the  ex¬ 
emption  of  No.  2  oils  generally  based 
their  opposition  on  the  belief  that  the 
current  surplus  supply  situation  might 
not  continue  through  the  upc<xning 
heating  season,  that  spot  shortages 
might  occur,  and  that  if  such  shortages 
were  to  occur,  independent  marketers 
and  consumers  of  No.  2  oils  would  be 
without  the  protection  of  price  and  allo¬ 
cation  controls  and  might  be  subject  to 
inequitable  prices  or  termination  of  sup¬ 
ply. 

ETIA  has  carefully  considered  the  com¬ 
ments  of  all  persons  who  participated  in 
the  rulemaking.  Following  its  considera¬ 
tion,  FEA  has  concluded  that  its  initial 
view  that  No.  2  oils  should  be  exempted 
from  regulations  is  correct. 

No  information  or  data  were  presented 
in  this  proceeding  which  significantly 
alter  FEA’s  preliminary  findings  and 
views.  FEIA  does  not  anticipate  that  sup¬ 
ply  shortages  will  occur  in  the  future  as 
predicted  by  some  comments  and  in  any 
event  FEA  has  standby  authority  imder 
section  12(f)  of  the  Emergency  Petro¬ 
leum  Allocation  Act  of  1973  (EPAA)  to 
reim^iose  allocation  and  price  controls 
(on  a  temporary  or  permanent  basis)  if 
necessary  to  attain  the  objectives  set 
forth  in  section  4(b)(1)  of  the  EPAA. 
'Therefore,  FEA  hereby  adopts  the  pro¬ 


posed  amendments  exempting  No.  2  oils 
from  the  Mandatory  Petroleum  Alloca¬ 
tion  and  Price  Regulations.  Unless  dis¬ 
approved  by  either  House  of  Congress 
under  section  551  of  the  Energy  Policy 
and  Conservation  Act  (EPCA),  this  ex¬ 
emption  will  be  effective  either  July  1, 
1976  or  the  first  day  following  the  expi¬ 
ration  of  the  15  day  period  provided  in 
section  551  for  Congressional  review, 
whichever  is  later. 

Although  FEA  is  adopting  this  ex¬ 
emption  amendment  based  on  its  firm 
conclusion  that  a  supply  shortage  re¬ 
specting  No.  2  oils  Will  not  occur  in  the 
foreseeable  future,  FEA  recognizes  that 
unforeseeable  difficulties,  unrelated  to 
the  exemption  amendment  adopted  today 
and  confined  to  piarticular  market  areas, 
could  arise.  In  order  to  further  ensure 
that  any  such  possible  supply  problems 
following  the  removal  of  controls  do  not 
adversely  affect  independent  marketers 
and  their  customers,  FEIA  intends  to  pro¬ 
pose  shortly  procedures  pursuant  to 
which  firms  experiencing  supply  prob¬ 
lems  may  obtain  supplies.  FEIA’s  pro¬ 
posed  rulemaking  in  this  regard  will  re¬ 
quest  comments  on  programs  that 
operate  in  a  manner  similar  to  the  state 
set-aside  program  currently  in  effect  and 
in  a  manner  similar  to  that  by  which 
supplier/purchaser  assignments  are  cur- 
rently,effected. 

F’indincs  and  Views 

In  addition  to  this  amendment  to  ex¬ 
empt  No.  2  oils  from  the  Mandatory 
Petroleum  Allocation  and  Price  Regula¬ 
tions,  FEA  has  prepared  its  findings  and 
views  supporting  the  amendment  as  re¬ 
quired  by  section  12  of  the  EIPAA  based 
upon  its  consideration  of  the  comments 
of  tho.se  persons  who  participated  in  the 
rulemaking  and  other  Information  avail¬ 
able  to  FEIA.  These  findings  and  vi^s 
are  set  forth  in  a  document  dated 
June  15,  1976  and  entitled  “Findings  and 
Views  Concerning  the  Exemption  of 
Middle  Distillates  from  the  Mandatory 
Petroleum  Allocation  and  Price  Regula¬ 
tions”  (“Findings  and  Views”).  These 
findings  and  views  may  be  summarized, 
in  part,  as  follows: 

(1)  No.  2  oils  are  not  in  short  supply. 

Projected  supplies  of  No.  2  oils,  taking 

into  account  projected  expansions  of 
domestic  refinery  capacity,  will  be  suf¬ 
ficient  to  meet  demand  over  the  near 
term  (1976-1978). 

(2)  Exemption  of  No.  2  oils  from  the 
Mandatory  Petroleum  Allocation  and 
Price  Regulations  will  not  have  an  ad¬ 
verse  impact  on  the  supply  of  any  other 
oil  or  refined  product  subject  to  the 
EPAA. 

(3)  Competition  and  market  forces 
are  adequate  to  protect  consumers,  fol¬ 
lowing  an  exemption  of  No.  2  oils  from 
regulation.  In  fact  a  greater  degree  of 
competition  would  be  expected  after  ex¬ 
emption  than  exists  under  current  regu¬ 
lations. 

No  price  increases  are  anticipated  to 
result  directly  from  decontrol. 

The  No.  2  oil  market  share  of  large, 
integrated  refiners  has  been  decreasing 
since  1972,  while  that  of  the  large  inde- 
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pendent  and  small  refiners  has  been  In¬ 
creasing.  However,  continued  controls 
could  lead  to  a  deterioration  of  competi¬ 
tion.  resulting  In  reduced  economic  ef¬ 
ficiency  and  higher  prices. 

Hie  exemption  Itself  will  have  a  posi¬ 
tive  effect  on  competition,  In  pcuticular 
enhancing  the  competitive  viability  of 
small  and  independent  refiners  and 
marketers. 

The  exemption  would  permit  pur¬ 
chasers  (Including  consumers)  to  seek- 
the  lowest  cost  supplier  by  freely  using 
competitive  bids  vrltoout  regard  to  fixed 
supplier/ purchaser  relationships,  there¬ 
by  exerting  downward  pressure  on  exist¬ 
ing  market  prices  and  providing  incen¬ 
tives  to  enhance  marketing  services. 

(4)  Exemption  of  No.  2  oils  from  regu¬ 
lation  will  not  result  in  inequitable  prices 
for  any  class  of  No.  2  oil  or  other  product 
user. 

Aggregate  prices  for  No.  2  oils  will 
remain  unchanged  by  the  exemption  it¬ 
self.  Prices  can.  however,  be  expected  to 
rise  over  time  as  the  result  of  Increased 
domestic  and  foreign  crude  costs. 

(5)  Exemption  of  No.  2  oils  from  the 
price  and  allocation  regulations  is  con¬ 
sistent  with  the  attainment  of  the  ob¬ 
jectives  set  forth  in  sectKm  4(b)(1)  of 
the  EPAA. 

Since  an  adequate  supply  is  antici¬ 
pated.  the  continued  allocation  and  pric¬ 
ing  of  No.  2  oils  are  not  necessary  to 
protect  the  public  health,  safety  and  wel¬ 
fare,  fuid  the  national  defense  [Section 
4(b)  (1)  (A)  1;  the  maintenance  all 
public  services  [Section  4(b)(l)(B)l; 
the  maintenance  of  agricultural  op)era- 
tions  [  Section  4  (b)  ( 1 )  (C)  1 ;  or  the  main¬ 
tenance  of  exploration  for  and  produc¬ 
tion  or  extraction  of  fuels  and  minerals 
[SecUon  4(b)(1)  (0)1. 

Adequate  supply  and  the  positive  ef¬ 
fects  of  increas^  cmnpetition  insure  that 
the  exemption  is  consistent  with  the 
equitable  distribution  of  crude  oil,  resid¬ 
ual  fuel  oil  and  refined  petroleum  prod¬ 
ucts  [Section  4(b)  (1)  (F)  1  and  that  the 
exemption  will  have  no  adverse  effect 
on  the  allegation  of  suitable  crude  oil 
to  n.S.  refineries  [Section  4(b)  (1)  (E)  1. 

Because  the  regulations  issued  pursu¬ 
ant  to  the  EPAA  are  designed  to  deal 
primarily  with  shortage  conditions,  the 
exemption  is  not  only  consistent  with 
but,  in  the  current  poiod  of  ample  sup¬ 
plies,  should  actually  facilitate  the  at¬ 
tainment  of  the  objectives  of  preserva¬ 
tion  of  an  econmnlccdly  sound  petroleum 
industry  [Section  4(b)(1)(D)];  eco¬ 
nomic  efficiency  [Section  4(b)(1)(H)]; 
and  minimiza^n  of  economic  distor¬ 
tions,  infiexibillty,  and  interference  with 
market  mechanisms  [Section  4(b)  (1) 
(I)]. 

The  Findings  and  Views  also  state 
FEA’s  views  concerning  the  potoitial 
economic  impacts  of  exempting  No.  2  oils 
fron  the  Mandatory  Petroleum  Alloca¬ 
tion  and  Price  Regulations.  It  is  not 
anticipated  that  there  will  be  any  ad¬ 
verse  state  or  regional  impacts  result¬ 
ing  from  the  proposed  exemption.  In 
fact,  governmental  units  which  iise  large 
quantities  of  No.  2  oils  will  find  that 


Mcemption  will  permit  them  to  use  com¬ 
petitive  bids  more  easily.  In  addition, 
FEA  anticipates  no  advme  economic 
impacts  (m  the  availability  of  consumer 
goods  or  services,  the  gross  national 
lu'oduct,  small  business  or  the  supply  and 
availability  of  enorgy  resources  as  fuel 
or  feedstock  for  industry.  FEA  expects 
that  the  exemption  will  have  a  po^ve 
effect  on  competition.  The  exemption  is 
likewise  expected  not  to  cause  an  adverse 
effect  (HI  empl(^ment  or  consumer  iHices. 
FEA’s  analysis  of  the  effects  of  the  ex¬ 
emption  on  the  rate  of  unemployment 
in  the  U.8.,  on  the  Consumer  Price  Index 
and  on  the  implicit  price  defiator  for 
the  gross  national  product  are  set  forth 
in  detail  in  the  Findings  and  Views. 

Allocation  or  Inckkasxd  CTrudx  On. 

Costs  to  No.  2  Ons 

The  refiners’  cost  allocation  formulae 
of  S  212.83(c)  provide  that  the  portion  of 
a  refiner’s  total  increased  costs  of  crude 
oil  and  increased  non-product  costs 
which  are  incurred  >  in  a  month  of 
measurement  and  which  are  attributa¬ 
ble  on  a  proportionate  volumetric  basis 
to  the  quantity  of  exempt  pnxlucts  pro¬ 
duced  from  crude  oil  must  be  excluded 
from  the  amount  of  increased  costs  which 
may  be  passed  Uu^ugh  in  prices  charged 
for  covered  (l.e.,  non-exempt)  products. 
Increased  costs  incurred  with  respect  to 
purchases  of  exempt  products  are  ex¬ 
cluded  from  the  total  of  increased  costs 
of  purchased  product  permitted  to  be  in¬ 
cluded  in  maximum  allowable  prices 
charged  for  covered  products.  These  ex¬ 
clusions  effectively  prevent  increased 
costs  inciured  beginning  with  the  month 
prior  to  the  effective  date  of  the  exemp- 
tiem  of  a  product  and  attributable  to  that 
exempt  product  from  being  passed 
through  in  prices  charged  for  nonexempt 
products.  The  notice  of  proposed  rule- 
making  noted  the  substantial  amounts 
of  unrecovered  increased  costs  currently 
allocable  to  maximum  allowable  prices 
for  middle  distillates  and  the  fact  that 
these  increased  costs  could  be  reallocated 
under  current  price  rules  to  maximum  al¬ 
lowable  prices  for  gasoline  prior  to  the 
effective  date  of  the  exemption  of  middle 
distillates.  FEA  therefore  proposed  to 
limit  the  reallo(»ttlon  of  any  increased 
costs  attributable  to  No.  2  oils,  effective 
as  of  the  date  of  the  April  21  notice.  FEIA 
requested  comments  on  both  the  extent 
and  the  effective  date  of  this  proposed 
limitation  in  light  of  the  seasonal  pricing 
patterns  for  gasoline  and  certain  middle 
distillates  and  any  other  historic  pricing 
practices  relevant  to  this  issue. 

Parties  commenting  on  this  issue  gen¬ 
erally  opposed  reducing  refiners’  bcuiked 
costs.  The  great  majority  of  this  oih)os1- 
tlon  was  voiced  by  refiners  which  stated 
that:  (1)  the  limitation  would  be  incon¬ 
sistent  with  the  general  feature  of  the 
price  rules  permitting  more  than  a  pro¬ 
portionate  amount  of  increased  costs  to 
be  recovered  in  gasoline  prices;  and  (2) 
the  limitation  would  penalize  refiners  by 
causing  them  to  lose  unrecovered  costs. 
Although  the  refiner  price  rules  do  per¬ 
mit  a  di^opoiUonate  allocation  of  in¬ 


creased  costs  to  gasoline  prices,  in  no 
event  do  the  inrlce  rules  permit  increased 
costs  attributable  to  exempt  products  to 
be  recovered  in  lawful  mrlcm  charged  for 
covered  products;  and  while  H  is  true 
that  the  limitation  would  prohibit  the 
recovery  of  these  costs  in  gasoline  iMices, 
it  does  not  follow  that  these  costs  are 
“lost”.  Such  costs  may  be  recovered  with¬ 
out  any  restrictions  whatsoever  in  prices 
charged  for  the  exempt  middle  distillates 
to  which  they  are  properly  attributaUe. 
Accordingly,  the  refiner  price  rules  are 
amended  to  prohibit  the  reellocatton  of 
increased  costs  attributable  to  No.  2  oils, 
effective  April  21.  1976.  Other  conform¬ 
ing  amendments  to  the  price  regulations 
of  Part  212  are  also  being  adopted  to  re- 
fiect  the  exemption  of  No.  2  oils. 

On  April  28, 1976,  FEA  adopted  reallo¬ 
cation  of  increased  product  costs  provi¬ 
sions  for  resellers  which  granted  than 
the  same  pricing  flexibility  previously  re¬ 
stricted  to  refiners.  The  same  reasons 
which  have  convinced  FEA  that  the  re¬ 
finer  price  rules  should  be  amended  to 
prohibit  the  reall(x:ation  of  banked  (Xists 
attributable  to  No.  2  oils,  effective  April 
21,  1976,  are  equally  applicable  to  resell¬ 
ers.  Therefore,  conforming  changes  have 
been  made  to  the  reseller  regulations  in 
S212.93(i)(2). 

Authoritt  Delecatso  to  the  Governor 
or  Puerto  Rico 

On  March  7,  1974  the  Administrator 
of  FEA  (then  FEO)  delegated  to  the 
Governor  of  the  Commonwealth  of 
Puerto  Rico  all  authority  previously  del¬ 
egated  to  the  Administrator  of  REO  by 
section  3(a)  of  Executive  Order  11748 
with  respect  to  the  all<x:ati(m  of  several 
refined  petroleum  products,  including 
middle  distillate,  within  the  OcHnnum- 
wealth  of  Puerto  Rico.  'The  March  7 
delegation  of  authority.  Insofar  as  it  ap¬ 
plies  to  No.  2  oils,  will  be  revoked  by 
separate  order  to  reflect  the  exemption 
amendments  adopted  today. 

Revocation  of  Part  215 

The  exemption  amendments  adopted 
today  result  in  an  end  to  the  effective¬ 
ness  of  Part  215  of  FEA’s  regulations, 
since  middle  distillates  constitute  the 
greatest  part  of  the  fuels  that  remain 
subject  to  Part  215.  FEA  is  therefore  re¬ 
voking  Part  215,  the  Low  Sulfur  Petro¬ 
leum  Products  Regulation. 

Effective  Date  and  Standby  Authority 

Comments  and  testimony  received  with 
respect  to  the  time  necessary  between  the 
promulgation  of  the  exemption  amend¬ 
ment  and  its  implonentation  generally 
suivorted  FEA’s  tentative  conclusion 
that  July  1.  1976  is  the  most  fH>iXoiHiate 
effective  date  for  the  exemption  of  No. 
2  oils.  In  particular,  the  comments  noted 
that  an  early  effective  date  was  neces¬ 
sary  to  facilitate  the  implementation  of 
“summer  fill”  and  other  inventory  main¬ 
tenance  programs  historically  utilized  in 
the  marketing  of  No.  2  oils. 

Section  12(f)  of  the  EPAA  provides 
that  following  the  exemption  of  any 
product  from  regulation,  FEA  shall  have 
the  authority  at  any  time  to  reinmose 
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price  and  allocation  controls  if  necessary 
to  attain  the  objectives  of  the  EPAA.  For 
this  reason,  FEA  is  adopting  amendments 
which  stay  the  effectiveness  of  Subpart 
G  of  Part  211  and  of  the  general  price 
regulations  as  they  would  otherwise  ap¬ 
ply  to  No.  2  oils  without  deleting  those 
regulations  from  the  Code  of  Federal 
Regulations.  They  are  in  effect  converted 
to  standby  status,  so  that  in  the  event 
of  shortages  or  other  occurrences  which 
might  require  reimposition  of  controls, 
they  may  be  quickly  put  into  effect. 

(Emergency  Petroleum  Allocation  Act  of 
1973,  Pub.  L.  93-159,  as  amended  by  Public  L. 
94-163;  Federal  Energy  Administration  Act 
of  1974,  Pub.  L.  93-275;  E.O.  11790  (  39  PR 
23185) ) 

In  consideration  of  the  foregoing. 
Parts  210,  211  and  212  of  Chapter  n. 
Title  10  of  the  Code  of  Federal  Regula¬ 
tions,  are  amended  and  Part  215  is  re¬ 
voked  as  set  forth  below,  effective  July 
1,  1976  or  the  first  day  following  the  ex¬ 
piration  of  the  15-day  review  period  un¬ 
der  section  551  of  the  EPCA,  whichever 
is  later,  unless  this  amendment  is  disap¬ 
proved  by  either  House  of  Congress  pur¬ 
suant  to  the  review  procedures  set  forth 
in  section  551  of  the  EPCA. 

Issued  in  Washington,  D.C.,  Jime  15, 
1976. 

Michael  F,  Butler, 
General  Counsel. 

PART  210— GENERAL  ALLOCATION 
AND  PRICE  RULES 

1.  Section  210.35  of  Part  210  is  amended 
by  the  addition  of  a  paragraph  (b)  to 
read  as  folloix's : 

§  210.35  Exempted  products. 

«  ♦  «  •  • 

(b)  No.  2  heating  oil  and  No.  2-D  diesel 
fuel  are  exempt  from  the  provisions  of 
Part  211  and  Part  212  of  this  chapter. 


PART  211— MANDATORY  PETROLEUM 
ALLOCATION  REGULATIONS 

2.  Section  211.1  is  amended  in  para¬ 
graph  (b)  by  the  addition  of  a  new  sub- 
paragraph  (5)  to  read  as  fellows; 

§211.1  Scope. 

*  •  •  •  * 

(b)  Exclusions.  *  •  • 

(5)  Notwithstanding  the  provisions  of 
Subpart  G  of  this  part,  No.  2  heating  oil 
and  No.  2-D  diesel  fuel,  as  defined  in 
§  212.31  of  this  chapter,  are  excluded 
from  this  part. 


*  *  •  «  « 
PART  212 — MANDATORY  PETROLEUM 
PRICE  REGULATIONS 

3.  Section  212.31  is  revised  in  the  defi¬ 
nition  of  “covered  products”  to  read  as 
follows : 

§  212.31  Definitions. 

•  •  •  •  • 

“Covered  products”  means  aviation 
fuels,  benzene,  butane,  crude  oil,  gas  oil, 
gasoline,  greases,  hexane,  kerosene, 
lubricant  base  oil  stocks,  lubricants, 
naphthas,  natural  gas  liquids,  natural 


gasoline.  No.  1  heating  oil  and  No.  1-D 
diesel  fuel,  propane,  special  naphthas 
(solverrts) ,  toluene,  unfinished  oils, 
xylene,  and  other  finished  products.  A 
blend  of  two  or  more  particular  covered 
products  is  considered  to  be  that  par¬ 
ticular  covered  product  constituting  the 
major  proportion  of  the  blend. 

•  m  m  0  • 

4.  Section  212.83(d)  (2)  is  revised  to 
read  as  follows: 

§  2 1 2.83  Price  rule. 

0  0  0  0  0 

(d)  Reallocation  of  increased  costs 
among  product  categories.  *  •  * 

(2)  No.  2  oils,  (i)  To  the  extent  that 
a  refiner  does  not  allocate  its  increased 
costs  for  No.  2  oils  to  maximum  allowable 
prices  for  No.  2  oils,  it  may  instead  allo¬ 
cate  that  part  of  its  increased  costs  for 
No.  2  oils  only  to  maximum  allowable 
prices  for  gasoline.  No  increased  costs 
for  No.  2  oils  may  be  reallocated  to  maxi¬ 
mum  allowable  prices  for  general  refinery 
products  or  aviation  jet  fuel. 

(ii)  Beginning  on  April  21,  1976,  no 
increased  costs  for  No.  2  oils  may  be  re¬ 
allocated  to  maximum  allowable  prices 
for  any  other  covered  product. 

5.  Section  212.93  is  amended  in  sub¬ 
division  (ii)  of  subparagraph  (2)  of  para¬ 
graph  (i)  to  read  as  follows: 

§  212.93  Price  rule. 

0  0  0  ^0 

(1)  Reallocation  of  increased  product 
costs  among  products.  •  •  • 

(2)  •  •  • 

(ii)  No.  2  oils.  (A)  To  the  extent  that 
a  seller  does  not  allocate  its  increased 
product  costs  for  No.  2  oil  to  the  prices 
for  that  product,  it  may  reallocate  the 
unallocated  part  of  its  increased  prod¬ 
uct  costs  for  that  product  to  the  prices 
for  gasoline,  in  whatever  amounts  the 
seller  deems  appropriate.  No  increased 
product  costs  for  No.  2  oils  may  be  re¬ 
allocated  to  the  prices  for  any  general 
refinery  product  or  products,  including 
propane,  or  for  aviation  jet  fuel. 

(B)  Beginning  on  April  21,  1976,  no 
increased  costs  for  No.  2  oils  may  be 
reallocated  to  maximum  allowable  prices 
for  any  other  covered  product. 

PART  215 — LOW  SULFUR  PETROLEUM 
PRODUCTS  REGULATION  [REVOKED] 

6.  Part  215  is  revoked. 

(PR  Doc.76-1776  Piled  6-16-76;10:30  am] 

EXEMPTION  OF  NO.  1  HEATING  OIL,  NO. 
1-D  DIESEL  FUEL  AND  KEROSENE 

Mandatory  Petroleum  Allocation  and 
Price  Regulations 

Introduction 

On  April  21,  1976,  the  Federal  Energy 
Administration  issued  a  notice  of  pro- 
E>osed  rulemaking  and  public  hearing  (41 
FR  17512,  April  26,  1976)'  to  amend  10 
CFH  Parts  210,  211  and  212  to  exempt 
middle  distillate,  including  No.  1  heating 
oil.  No.  1-D  diesel  fuel  and  kerosene, 
from  the  Mandatory  Petroleum  Price 
and  Allocation  Regulations  and  to  revoke 
10  CFR  Part  215  which  regulates  the  use 


of  low  sulfur  petroleum  products.  The 
proposal  was  based  on  tentative  conclu¬ 
sions  set  forth  in  a  document  dated  April 
21,  1976,  entitled  “Preliminary  Findings 
and  Views  Concerning  the  Exemption  of 
Middle  Distillates  from  the  Mandatory 
F*etroleum  Allocation  and  Price  Regula¬ 
tions”  (“Preliminary  Findings”) .  Written 
comments  on  the  exemption  proposal 
and  on  the  Preliminary  Findings  were  in¬ 
vited  through  May  11,  1976,  and  the 
public  hearing  was  held  May  12  and  May 
13.  1976. 

In  the  April  21  notice,  FEA  noted  that 
its  ccmclusion  that  market  conditions 
might  be  appropriate  for  an  end  to  price 
and  allocation  controls  was  shared  by 
many  members  of  Congress  who  had 
urged  PEA  to  commence  the  process  of 
exempting  products  from  regulation. 

As  an  example,  PEIA  specifically  cited 
a  letter  to  the  Administrator  of  FEA 
dated  November  4,  1975,  from  Senators 
Kennedy,  Durkin,  Stafford,  Musli^e,  Pas- 
tore,  McIntyre,  Brooke,  Pell  and  Ribicoff 
which  stated: 

As  supplies  of  fuel  oil  and  other  petroleum 
products  have  returned  to  normal  levels,  fuel 
dealers  are  reporting  to  us  that  the  price  and 
allocation  controls  may  be  preventing  the 
free  play  of  competitive  forces  and  thereby 
raising  consumer  prices.  •  •  • 

Since  there  Is  conflicting  and  complex 
evidence  on  this  Issue,  we  believe  It  Is  the 
best  Interest  of  all  parties  to  air  fully  the  op¬ 
tions  for  action  and  the  possible  conse¬ 
quences  of  changing  the  allocation  and  price 
control  system.  We  therefore  feel  that  public 
hearings  should  be  held  by  the  Federal  En¬ 
ergy  Administration  as  provided  by  section 
4(g)  (2)  of  the  Allocation  Act  of  1973  and  the 
similar  provision  of  S.  622-H.R.  7014,  now  In 
CJonference.  •  •  • 

As  the  hearing  process  Is  a  lengthy  one 
and  must,  of  course,  be  followed  by  care¬ 
ful  congressional  review  of  yje  FEA’s  find¬ 
ings,  the  FEA  should  begin  this  process  soon 
so  that  the  Congress  and  the  public  will  have 
full  opportunity  to  consider  this  vital  Issue. 

We  therefore  strongly  urge  that  you  Issue 
the  public  notice  necessary  to  the  com¬ 
mencement  of  public  hearings  on  the  re¬ 
moval  of  allocation  and  price  controls  from 
retailers  and  wholesalers  of  fuel  oil  and  other 
petroleum  products. 

Section  12(c)(2)  of  the  Emergency 
Petroleum  Allocation  Act  of  1973 
(EPAA)  requires  that  an  exemption 
amendment  apply  to  only  one  oil  or  one 
refined  product  category,  and  specifies 
that  No.  2  heating  oil  and  No.  2-D  diesel 
fuel  constitute  a  single  product  cate¬ 
gory.  PEA  proposed  the  exemption  of 
No.  2  heating  oil.  No.  2-D  diesel  fuel  and 
other  middle  distillate  fuels  (No.  1  heat¬ 
ing  oil.  No.  1-D  diesel  fuel  and  kero¬ 
sene,  which  are  hereinafter  referred  to 
as  “other  middle  distillates”)  in  a  single 
notice  of  proposed  rulemaking  and  is¬ 
sued  a  single  document  containing  its 
preliminary  findings  and  views  related 
to  the  exemption.  However,  as  required 
by  the  EPAA,  FEA  has  determined  sepa¬ 
rately  for  No.  2  heating  oil  and  No.  2-D 
diesel  fuel  and  for  other  middle  distil¬ 
lates  that  an  exemption  should  be 
adopted,  and  is  today  submitting  sepa¬ 
rate  exemption  amendments  (“Energy 
Actions  Nos.  3  and  4”)  for  these  product 
categories  for  Congressional  review  of 
FEA’s  findings  and  views  supporting 
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these  exemptions.  The  exemption 
amendment  contained  in  this  doctiment, 
to  be  submitted  as  Energy  Action  No.  4. 
relates  to  the  other  middle  distillates, 
which  are  defined  as  follows.  “No.  1 
heating  oil”  means  heating  oil  grade 
No.  1  as  defined  in  American  Society  tor 
Testing  and  Materials  (ASTM)  D396-71. 
“No.  1-D  diesel  fuel”  means  diesel  fuel 
grade  No.  1  as  defined  in  American  So¬ 
ciety  for  Testing  and  Materials  (ASTM) 
D975-71.  “Kerosene”  means  all  petro¬ 
leum  distillate  suitable  for  use  as  an  il- 
liuninant  when  burned  in  a  wick  lamp. 

One  hundred  forty-seven  written  and 
oral  comments  were  received  in  response 
to  the  notice  of  proposed  exemption. 
Those  offering  comments  included  major 
integrated  refining  companies,  small 
and  indei>endent  refining  companies, 
marketers,  ultimate  consumers,  state 
governments  and  trade  associations. 

Almost  all  of  the  parties  commenting 
agreed  with  PEA  that  other  middle  dis¬ 
tillates  should  be  exempted  from  FEA’s 
allocation  and  price  regulations.  This 
support  was  based  generally  upon  agree¬ 
ment  with  FEA’s  conclusions  as  to  sup¬ 
ply  and  demand  projections,  competi¬ 
tion,  and  other  findings  and  views  set 
forth  in  the  Preliminary  Findings.  Par¬ 
ties  opposing  the  exemption  of  other 
middle  distillates  generally  based  their 
opposition  on  the  belief  that  the  current 
surplus  supply  situation  might  not  con¬ 
tinue  through  the  upcoming  heating 
season,  that  spot  shortages  might  occur, 
and  that  if  such  shortages  were  to  occur, 
independent  marketers  and  consumers  of 
ucher  middle  distallates  would  be  with¬ 
out  the  protection  of  price  and  alloca¬ 
tion  controls  and  might  be  subject  to 
inequitable  prices  or  termination  of  sup¬ 
ply. 

PEA  has  carefully  considered  the 
comments  of  all  persons  who  participated 
in  the  rulemaking.  Following  its  consid¬ 
eration,  FEA  has  concluded  that  its  ini¬ 
tial  view. that  other  middle  distillates 
should  be  exempted  from  regulations  is 
correct. 

No  information  or  data  were  presented 
in  this  proceeding  which  significantly 
alter  FTJA’s  preliminary  findings  and 
views.  PEA  does  not  anticipate  that 
supply  shortages  will  occur  in  the  fu¬ 
ture  as  predicted  by  some  comments  and 
in  any  event  PEA  has  standby  author¬ 
ity  under  section  12(f)  of  the  Eknergency 
Petroleum  Allocation  Act  of  1973 
(EPAA)  to  reimpose  allocation  and  price 
controls  (on  a  temporary  or  permanent 
basis)  if  necessary  to  attain  the  objec¬ 
tives  set  forth  in  section  4(b)  (1)  of  the 
EPAA.  Therefore,  FEA  hereby  adopts 
the  proposed  amendments  exempting 
other  middle  distillates  from  the  Man¬ 
datory  Petroleum  Allocation  and  Price 
Regulations.  Unless  disapproved  by 
either  House  of  Congress  under  section 
551  of  the  Energy  Policy  and  Conserva¬ 
tion  Act  (EPCA) ,  this  exemption  will  be 
effective  either  July  1,  1976  or  the  first 
day  following  the  expiration  of  the  13 
day  period  provided  in  section  551  for 
Congressional  review,  whichever  is  later. 


Although  FEA  is  adopting  this  exemp¬ 
tion  amendment  based  on  its  firm  con¬ 
clusion  that  a  supply  shortage  respect¬ 
ing  other  middle  distillates  will  not  oc¬ 
cur  in  the  foreseeable  future.  PEA 
recognizes  that  unforeseeable  difficulties, 
unrelated  to  the  exemption  amendment 
adopted  today  and  conned  to  particular 
market  areas,  could  arise.  In  order  to 
further  ensure  that  any  such  possible 
supply  problems  following  the  removal 
of  controls  do  not  adversely  affect  inde¬ 
pendent  marketers  and  their  custmners. 
PEA  Intends  to  propose  shortly  proce¬ 
dures  pursuant  to  which  firms  experi¬ 
encing  supply  problems  may  obtain 
supplies.  FEA’s  proposed  rulemaking  in 
this  regard  will  request  comments  on 
programs  that  operate  in  a  manner  simi¬ 
lar  to  the  state  set-aside  program  cur¬ 
rently  in  effect  and  in  a  manner  similar 
to  that  by  which  supplier /purchaser  as¬ 
signments  are  currently  effected. 

Findings  and  Views 

In  addition  to  this  amendment  to  ex¬ 
empt  other  middle  distillates  from  the 
Mandatory  Petroleum  Allocation  and 
Price  Regulations,  FEA  has  prepared  its 
findings  and  views  supporting  the 
amendment  as  required  by  section  12  of 
the  EPAA  based  upon  its  consideration 
of  the  comments  of  those  persons  who 
participated  in  the  rulemaking  and  other 
information  available  to  FEA.  ’These 
findings  and  views  are  set  forth  in  a 
document  dated  June  15,  1976  and  en¬ 
titled  “Findings  and  Views  Concerning 
the  Exemption  of  Middle  Distillates 
from  the  Mandatory  Petroleum  Alloca¬ 
tion  and  Price  Regulations”  (“Findings 
and  Views”).  These  findings  and  views 
may  be  summarized,  in  part,  as  follows: 

(1)  Other  middle  distillates  are  not 
in  short  supply. 

Projected  supplies  of  other  middle  dis¬ 
tillates,  taking  into  account  projected 
expansions  of  dmnestic  refinery  capacity, 
will  be  sufficient  to  meet  demand  over 
the  near  term  (1976-1978). 

(2)  Exemption  of  other  middle  dis¬ 
tillates  from  the  Mandatory  Petroleum 
Allocation  and  Price  Regulations  will 
not  have  an  adverse  impact  on  the  sup¬ 
ply  of  any  other  oil  or  refined  product 
subject  to  the  ESPAA. 

(3)  Competition  and  market  forces 
are  adequate  to  protect  consumers,  fol¬ 
lowing  an  exemption  of  other  middle  dis¬ 
tillates  from  regulation.  In  fact  a  greater 
degree  of'  cwnpetition  would  be  expected 
after  exemption  than  exists  imder  cur¬ 
rent  regulations. 

No  price  increases  are  anticipated  to 
result  directly  from  decontrol. 

The  market  share  for  other  middle  dis¬ 
tillates  of  large,  integrated  refiners  has 
been  decreasing  since  1972,  while  that 
of  the  large  independent  and  small  re¬ 
finers  has  been  increasing.  However, 
continued  controls  could  lead  to  a  de¬ 
terioration  of  competition,  resulting  in 
reduced  economic  efficiency  and  higher 
prices  . 

’The  exemption  itself  will  have  a  posi¬ 
tive  effect  on  competition,  in  particular 


enhancing  the  competitive  viability  of 
small  and  independent  refiners  and 
marketers. 

’The  exemption  would  permit  pur¬ 
chasers  (including  consumers)  to  seek 
the  lowest  cost  supplier  by  freely  using 
competitive  bids  without  regard  to  fixed 
supplier/ purchaser  relatiimships,  thereby 
exerting  downward  pressure  on  existing 
market  prices  and  providing  incentives 
to  enhance  marketing  services. 

(4)  Exemption  of  other  middle  dis¬ 
tillates  from  regulation  will  not  result 
in  inequitable  prices  for  any  class  of 
other  middle  distillate  or  other  product 
user. 

Aggregate  prices  for  other  middle  dis¬ 
tillates  will  remain  unchanged  by  the  ex¬ 
emption  itself.  Prices  can,  however,  be 
expected  to  rise  over  time  as  the  result 
of  increased  domestic  and  foreign  crude 
costs. 

(5)  Exemption  of  other  middle  dis¬ 
tillates  from  the  price  and  allocation  reg¬ 
ulations  is  consistent  with  the  attain¬ 
ment  of  the  objectives  set  forth  in  section 
4(b)(1)  of  the  EPAA. 

Since  an  adequate  supply  is  antici¬ 
pated,  the  continued  allocation  and  pric¬ 
ing  of  other  middle  distillates  are  not 
necessary  to  protect  the  public  health, 
safety  and  welfare,  and  the  national  de¬ 
fense  [Section  4(b)  (1)  (A)  ] ;  the  mainte¬ 
nance  of  all  public  services  [Section  4(b) 
(1)(B)];  the  maintenance  of  agricul¬ 
tural  operations  [Section  4(b)(1)(C)]; 
or  the  maintenance  of  exploration  for 
and  production  or  extraction  of  fuels  and 
minerals  [Section  4(b)(1)(G)]. 

Adequate  supply  and  the  positive  ef¬ 
fects  of  increased  competition  insure  that 
the  exemption  is  consistent  with  the 
equitable  distribution  of  crude  oil  resid¬ 
ual  fuel  oil  and  refined  petroleum  prod¬ 
ucts  [Section  4(b)(1)(F)]  and  that  the 
exemption  will  have  no  adverse  effect  on 
the  allocation  of  suitable  crude  oil  to 
U.S.  refineries  [Section  4(b)(1)(E)]. 

Because  the  regulations  issued  pursu¬ 
ant  to  the  EPAA  are  designed  to  deal 
primarily  with  shortage  conditions,  the 
exemption  is  not  only  consistent  with 
but,  in  the  current  period  of  ample  sup¬ 
plies,  should  actually  facilitate  the  at¬ 
tainment  of  the  objectives  or  preserva¬ 
tion  of  an  economically  sound  petroleum 
industry  [Section  4(b)(1)(D)];  econo¬ 
mic  efficiency  [Section  4(b)  (1)  (H)  ] ;  and 
minimization  of  economic  distortions,  in- 
fiexibility,  and  interference  with  market 
mechanisms  [Section  4(b)  (1)  (I)  ]. 

’The  Findings  and  Views  also  state 
FEA’s  views  concerning  the  potential 
economic  impacts  of  exempting  other 
middle  distillates  from  the  Mandatory 
Petroleum  Allocation  and  Price  Regula¬ 
tions.  It  is  not  anticipated  that  there  will 
be  any  adverse  state  or  regional  impacts 
resulting  from  the  proposed  exemption. 
In  fact,  governmental  units  which  use 
large  quantities  of  other  middle  distil¬ 
lates  will  find  that  exemption  will  permit 
them  to  use  competitive  bids  more  easily. 
In  addition,  FEA  anticipates  no  adverse 
economic  impacts  on  the  availability  of 
consumer  goods  or  services,  the  gross  na- 
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tional  product,  small  business  or  tne  sup¬ 
ply  and  availability  of  energy  resources 
as  fuel  or  feedstock  for  industry.  FEA  ex¬ 
pects  that  the  exemption  will  have  a 
positive  effect  on  competiticm.  The  ex¬ 
emption  is  likewise  expected  not  to  cause 
an  adverse  effect  on  employment  or  con¬ 
sumer  prices.  FElA’s  analysis  of  the  ef¬ 
fects  of  the  exemption  on  the  rate  of  un¬ 
employment  in  the  U.S.,  on  the  Con¬ 
sumer  Price  Index  and  on  the  implicit 
price  deflator  for  the  gross  national 
product  are  set  forth  in  detail  in  the 
Findings  and  Views. 

Allocation  or  Increased  Crude  Oil 

Costs  to  Other  Middle  Distillates 

The  refiners’  cost  allocation  formulae 
of  §  212.83(c)  provide  that  the  portion 
of  a  refiner’s  total  increased  costs  of 
crude  oil  and  increased  non -product 
costs  which  are  incurred  in  a  month  of 
measurement  and  which  are  attributable 
on  a  proportionate  volumetric  basis  to 
the  quantity  of  exempt  products  pro¬ 
duced  from  crude  oil  must  be  excluded 
from  the  amount  of  increased  costs 
which  may  be  passed  through  in  prices 
charged  for  covered  (i.e.,  non-exempt) 
products.  Increased  costs  incurred  with 
respect  to  purchases  of  exempt  products 
are  excluded  from  the  total  of  increased 
costs  of  purchased  product  permitted  to 
be  included  in  maximum  allowable  prices 
charged  for  covered  products.  These  ex¬ 
clusions  effectively  prevent  increased 
costs  incurred  beginning  with  the  month 
prior  to  the  effective  date  of  the  exemp¬ 
tion  of  a  product  and  attributable  to  that 
through  in  prices  charged  for  non¬ 
exempt  iH'oducts.  The  notice  of  pro- 
PKised  rulemaking  noted  the  substantial 
amounts  of  unrecovered  increased  costs 
currently  allocable  to  maximum  allow¬ 
able  prices  for  middle  distillates  and 
the  fact  that  these  increased  costs 
could  be  reallocated  imder  current 
price  rules  to  maximum  allowable  prices 
for  gasoline  prior  ot  the  effective  date 
of  the  exemption  of  middle  distillates. 
FEA  therefore  proposed  to  limit  the 
reallocation  of  any  increased  costs 
attributable  to  other  middle  distil¬ 
lates,  effective  as  of  the  date  of  the 
April  21  notice.  FEA  requested  cconments 
on  both  the  extent  and  the  effective  date 
of  this  proposed  limitation  in  light  of 
the  seasonal  pricing  patterns  for  gaso¬ 
line  and  certain  middle  distillates  and 
any  other  historic  pricing  practices 
relevant  to  this  issue. 

Parties  commenting  on  this  issue  gen¬ 
erally  opposed  reducing  refiners’  banked 
costs.  ’The  great  majority  of  this  opix>si- 
tion  was  voiced  by  refiners  which  stated 
that:  (1)  the  limitation  would  be  incon¬ 
sistent  with  the  general  feature  of  the 
price  rules  permitting  more  than  a 
proportionate  amovmt  of  increased  costs 
to  be  recovered  in  gasoline  prices;  and 
(2)  the  limitation  would  penalize  refiners 
by  causing  them  to  lose  unrecovered 
costs.  Although  the  refiner  price  rules 
do  permit  a  disproportionate  allocation 
of  increased  costs  to  gasoline  prices,  in 
no  event  do  the  price  rules  p>ermit  in¬ 
creased  costs  attributable  to  exempt 
products  to  be  recovered  in  lawful  prices 
charged  for  covered  products;  and  while 


it  is  true  that  the  limitation  would  pro¬ 
hibit  the  recovery  of  these  costs  in  gaso¬ 
line  prices,  it  does  not  follow  that  these 
costs  are  “lost”.  Such  costs  may  be  re¬ 
covered  without  any-restrictions  whatso¬ 
ever  in  prices  charged  for  the  exempt 
middle  distillates  to  which  they  are 
properly  attributable.  Accordingly,  the 
refiner  price  rules  are  amended  to  pro¬ 
hibit  the  reallocation  of  increased  costs 
attributable  to  other  middle  distillates, 
effective  April  21,  1976.  Other  conform¬ 
ing  amendments  to  the  price  regulations 
of  Part  212  are  also  being  adopted  to  re¬ 
flect  the  exemption  of  other  middle 
distillates. 

On  April  28,  1976,  FEA  adopted  re¬ 
allocation  of  incresised  product  costs 
provisions  for  resellers  which  granted 
them  the  same  pricing  fiexibility  previ¬ 
ously  restricted  to  refiners.  The  same  rea¬ 
sons  which  have  convinced  FEA  that  the 
refiner  price  rules  should  be  amended  to 
prohibit  the  reallocation  of  banked  costs 
attributable  to  other  middle  distillates, 
effective  April  21,  1976,  are  equally  ap¬ 
plicable  to  resellers.  Therefore,  con¬ 
forming  changes  have  been  made  to  the 
reseller  regulations  in  §  212.93(i)  (2). 

Authority  Delegated  to  the 
Governor  of  Puerto  Rico 

On  March  7, 1974  the  Administrator  of 
PEA  (then  FEO)  delegated  to  the  Gover¬ 
nor  of  the  Commonwealth  of  Puerto  Rico 
all  authority  previously  delegated  to  the 
Administrator  of  FEO  by  section  3(a)  of 
Executive  Order  11748  with  respect  to  the 
allocation  of  several  refined  petroleum 
products,  including  middle  distillate, 
within  the  Commonwealth  of  Puerto 
Rico.  The  March  7  delegation  of  author¬ 
ity,  insofar  as  it  applies  to  other  middle 
distillates,  will  be  revoked  by  separate 
order  to  reflect  the  exemption  amend¬ 
ments  adopted  today. 

Revocation  of  Part  215 

The  exemption  amendments  adopted 
today  result  in  an  end  to  the  effective¬ 
ness  of  Part  215  of  FEA’s  regulations, 
since  middle  distillates  constitute  the 
greatest  part  of  the  fuels  that  remain 
subject  to  Part  215.  PEA  is  therefore  re¬ 
voking  Part  215,  the  Low  Sulfur  Petro¬ 
leum  Products  Regulation. 

Effective  Date  and  Standby  Authority 

Comments  and  testimony  received  with 
respect  to  the  time  necessary  between  the 
promulgation  of  the  exemption  amend¬ 
ment  and  its  implementation  generally 
suiH)orted  PEA’s  tentative  conclusion 
that  July  1,  1976  is  the  most  appropriate 
effective  date  for  the  exemption  of  other 
middle  distillates.  In  particular,  the  com¬ 
ments  noted  that  an  early  effective  date 
was  necessary  to  facilitate  the  implemen¬ 
tation  of  “summer  fill”  and  other  inven¬ 
tory  maintenance  programs  historically 
utilized  in  the  marketing  of  other  middle 
distillates. 

Section  12(f)  of  the  EPAA  provides 
that  following  the  exemption  of  any 
product  from  regulation,  FTIA  shall  have 
the  authority  at  any  time  to  reimpose 
price  and  allocation  controls  if  necessary 
to  attain  the  objectives  of  the  EPAA.  For 
this  reason,  FEA  is  ad(H>ting  amend¬ 


ments  which  stay  the  effectiveness  of 
Subpart  G  of  Part  211  and  of  the  gen¬ 
eral  price  regulations  as  they  would  oth¬ 
erwise  apply  to  other  middle  distillates 
without  deleting  those  regulations  from 
the  Code  of  Federal  Regulations.  They 
are  in  effect  converted  to  standby  status, 
so  that  in  the  event  of  shortages  or  other 
occurrences  which  might  require  reim¬ 
position  of  controls,  they  may  be  quick¬ 
ly  put  into  effect. 

(Emergency  Petroleum  Allocation  Act  of 
1973,  Pub.  L.  93-169,  as  amended  by  Public 
L.  94-163;  Federal  Energy  Administration 
Act  of  1974,  Pub.  L.  93-275;  E.O.  11790  (39 
FR  23185)). 

In  consideration  of  the  foregoing. 
Parts  210,  211  and  212  of  Chapter  n. 
Title  10  of  the  Code  of  Federal  Regula¬ 
tions,  are  amended  and  Part  215  is  re- 
v(rfced  as  set  forth  below,  effective  July  1, 
1976  or  tile  first  day  following  the  ex¬ 
piration  of  the  15-day  review  period  un¬ 
der  section  551  of  the  E2*CA,  whichever 
is  later,  unless  this  amendment  is  dis¬ 
approved  by  either  House  of  Congress 
pursuant  to  the  review  procedures  set 
forth  in  section  551  of  the  EPCA. 

Issued  in  Washington,  D.C.,  June  15, 
1976. 

Michael  F.  Butler, 
General  Counsel. 

PART  210— GENERAL  ALLOCATION 
AND  PRICE  RULES 

1.  Section  210.35  of  Part  211  is  amend¬ 
ed  by  the  addition  of  a  new  paragraph 
(c)  to  read  as  follows: 

§  210.35  Exempted  products. 

•  •  •  •  ^ 

(c)  No.  1  heating  oil.  No.  1-D  diesel 
fuel  and  kerosene,  as  defined  in  Part  212 
Section  212.31,  are  exempt  frmn  the  pro¬ 
visions  of  Part  211  and  Part  212  of  this 
chapter. 

PART  211 — MANDATORY  PETROLEUM 
ALLOCATION  REGULATIONS 

2.  Section  211.1  is  amended  in  para¬ 
graph  (b)  by  the  addition  of  a  new  sub- 
paragraph  (6)  to  read  as  follows: 

§  211.1  Scope. 

*  •  *  *  • 

(b)  ExcliLsions, 

*  •  •  •  • 

(6)  Notwithstanding  the  provisions  of 
Subpart  G  of  this  part.  No.  1  heating  oil. 
No.  1-D  diesel  fuel,  and  kerosene,  as  de¬ 
fined  in  Section  212.31  of  this  chapter, 
are  excluded  from  this  part. 

PART  212— MANDATORY  PETROLEUM 
PRICE  REGULATIONS 

3.  Section  212.31  is  revised  in  the  defi¬ 
nition  of  “covered  products  to  read 'as 
follows: 

§  212.31  Definitions. 

«  •  •  •  • 

“Covered  products”  means  aviation 
fuels,  benzene,  butane,  crude  oil,  gas  oil, 
gasoline,  greases,  hexane,  lubricant  base 
oil  stocks,  lubricants,  naphthas,  natural 
gas  liquids,  natural  gasoline.  No.  2  heat¬ 
ing  oil  and  No.  2-D  diesel  fuel,  propane. 
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special  naphthas  (solvents) ,  toluene,  un¬ 
finished  oils,  xylene,  and  other  finished 
products.  A  blend  of  two  or  more  par¬ 
ticular  covered  products  is  considered  to 
be  that  particular  covered  product  con¬ 
stituting  the  major  proportion  of  the 
blend. 

•  *  *  •  * 

4.  Section  212.83  is  revised  in  para¬ 
graph  (d)  by  the  addition  of  a  new  sub- 
paragraph  (6)  to  read  as  follows; 

§212.83  Price  rule. 

•  •  •  •  • 

(d)  Reallocation  of  increased  costs 
among  product  categories. 

•  •  •  *  • 

(6)  No.  1  heating  oil.  No.  1-D  diesel 
fuel,  and  kerosene.  Beginning  on 
April  21,  1976: 

(i)  The  amount  of  increased  costs  at¬ 
tributable  to  general  refinery  products 
which  bears  the  same  proportion  to  the 


total  of  such  costs  as  the  combined  vol¬ 
ume  of  No.  1  heating  oil.  No.  1-D  diesel 
fuel,  and  kerosene  refined  by  the  refiner 
from  crude  oil  during  the  calendar  year 
1975  bears  to  the  total  volume  of  all  gen¬ 
eral  refinery  products  refined  by  the  re¬ 
finer  from  crude  oil  during  the  calendar 
year  1975,  shall  be  excluded  from  reallo¬ 
cation  to  maximum  allowable  prices  for 
covered  products  other  than  kerosene. 

5.  Section  212.93  is  amended  in  clause 
(i)  of  subparagraph  (2)  of  paragraph 
(i)  to  read  as  follows: 

§  213.93  Price  rule. 

«  •  «  *  * 

(1)  Reallocation  of  increased  product 
costs  among  products. 

•  •  •  •  • 

(2)  •  *  • 

(i)  General  refinery  products. 

(A)  To  the  extent  that  a  seller  does 
not  allocate  its  increased  product  costs 


for  a  particular  general  refinery  product, 
other  than  propane,  to  the  prices  for 
that  product,  it  may  reallocate  the  un¬ 
allocated  part  of  its  increased  product 
costs  for  the  product  to  the  prices  for 
gasoline  or  for  any  other  general  re¬ 
finery  product  (or  products)  except 
propane,  in  whatever  amounts  the  seller 
deems  appropriate.  No  increased  product 
costs  for  general  refinery  products  other 
than  propane  may  be  reallocated  to  the 
prices  for  No.  2  oils,  for  propane,  or  for 
aviation  jet  fuel. 

(B)  Beginning  on  April  21,  1976,  no 
increased  costs  for  No.  1  heating  oil.  No. 

,  1-D  diesel  fuel,  or  kerosene  may  be  re¬ 
allocated  to  maximxun  allowable  prices 
for  any  other  covered  product. 


Part  215 — Low  Sulfur  Petroleum  Products 
Regulation  [  Revoked  ] 

6.  Part  215  is  revoked. 
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